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ORDER ON MOTION TO APPROVE DIVORCE SETTLEMENT

Debtor, Richard Keith Moretz (hereinafter "Debtor"), filed for bankruptcy

relief on September 1, 1995.  On April 8, 1996, this Court held a hearing to consider

Debtor's motion to approve the divorce settlement that he and his wife reached which the

Superior Court of Chatham County has incorporated into a final decree of divorce.  The
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Chapter 13 Trustee, Sylvia Ford Brown (hereinafter "Trustee"), opposes the motion and asks

for a declaratory judgment that the property conveyed pursuant to  that agreement is prope rty

of the estate and should be administered for the benefit of creditors.  In the present case, the

issues that predominate are bankruptcy issues concerning the administration of the e state

and, therefore, this  Court w ill retain jurisdiction to ad judicate  this core  procee ding.  See 28

U.S.C. § 157(b)(1)(A).   This opinion constitutes the Court's findings of fact and conclusions

of law pursuant to Bankruptcy Rule 7052.

At the hearing the evidence revealed the following.  On June 14, 1996, prior

to the filing of the petition, Debtor's former spouse filed an action in the Superior Court of

Chatham County, Georgia, whic h sought a  dissolution o f their marriage , an award  of child

support and alimony, and a division of property.  On or about July 18, 1995, D ebtor and h is

now ex-wife, Pamela S. Moretz, reached an oral agreemen t, with the assistance  of counse l,

on the terms of a settlement of all issues.  During the month of August, Debtor's counsel

withdrew from his case and soon thereafter Debtor, acting pro se, reaffirmed his

commitment to the proposed agreement.  However, on September 1, 1995, Debtor filed for

Chapter 13 protection to prevent a lender's foreclosure of his residence.  Ultimately, the

parties executed a written settlement agreement on October 31, 1995, and incorporated that

agreement into a final judgment and decree of divorce of the Superior Court of Chatham

County on November 7, 1995.  In short, Debtor commenced divorce  proceedin gs, agreed to
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settlement terms, filed for bankruptcy protection, and then obtained a final decree of divorce.

Although the parties redrafted the divorce settlement because of the

withdrawal of Debtor's prior counsel and to include bankruptcy court approval language, the

substance of the agreement is identical to the previous draft with respect to the division of

proper ty, alimony, and child support issues.  In relevant part the agreement requires that the

Debtor pay child support to his ex-wife in the amount of $1,050.00 per month for a defined

period relating to the age and ema ncipation of the older child at wh ich point the  child

support reduces to $750.00 per month.  The agreement further provides that the husband pay

$550.00 per month  as temporary alimony, that the parties' residence be quitclaimed to the

wife in contemplation of the sale of the house, and upon the sale of the house that the

Debtor's alimony payments drop to $275.00 per month for five years.  The agreement also

contains a provision  that requires th e approval of any settlement by the Bankruptcy Court

of any post-petition transfer that affects property of the estate.

  

Pursuant to the agreement Debtor's ex-wife listed the property on the

market, located a purchaser, and ultimately, through the consent of all parties, and by order

of this Court, closed the sale with one-half of the net proceeds being tendered to the Chapter

13 Tru stee pen ding a d ecision  in this case.  



4

Deb tor's  ex-wife previously owned a one-half undivided interest in the

property and has a lready received payment of her intere st.  Both M r. and M rs. More tz

testified at the hearing , credibly, and affirmed that their meeting of the  minds as to th is

divorce and alimony agreement occurred in July 1995, pre-bankruptcy, although the

execution of the written agreement occurred after the Debtor filed for Chapter 13 protection.

Debtor and Debtor's ex-wife contend that because they reached an

agreement pre-bankruptcy, even though a one-half undivided intere st in the property

remained in the husband's name as of the date of filing, the property in issue is not prope rty

of the estate inasmuch as their agreement was ultimately approved by the Superior Court of

Chatham County, Georgia.  They both argue that the divestment of any title in the husband

should be considered effec tive as of the d ate the parties re ached the ir agreemen t.

Alternatively, Debtor's counsel argues that even if the Court concludes that the real estate

remained property of the es tate on the date of filing of the bankruptcy case, the property was

subject to the inchoate rights to division of property, alimony, and child support held by the

wife.  Counse l notes that the parties, through an arm's length negotiation, reached an

agreement that subsequently has been approved by the Super ior  Court  of C hatham  County,

Georgia.  Counse l also asserts tha t any claim which this Court dete rmines as be longing to

Deb tor's  ex-wife sh ould be co nsidered a p re-petition prio rity claim and paid  under 11 U.S.C.

Section 507(a)(7) out of proceeds from the sale of the house in preference to the claims of
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unsecured creditors.

Trustee disputes the pre-petition status of the wife's claim and asserts that

the home was property of the Debtor's estate as of the date of the bankruptcy filing.  As a

result, Trustee cla ims that the fun ds in dispute  should be  distributed to a ll of the unsecured

creditors in the case.

CONCLUSIONS OF LAW

Initial ly, this Court must decide whe ther  the husba nd's  interest in the home

is property of the estate.  In pertinent part Section 541(a)(1) encompasses within the estate

all legal or equitable interests of the debtor in property as of the commencement of the case.

Here, the issue is whether the filing of the action for dissolution of the marriage prior to the

filing of the bankruptcy petition acts to divest property from the debtor's estate.  For the

fol low ings reasons,  I ho ld that  the  disputed p roperty remains es tate  proper ty.

Federal law governs this analysis although state law is necessarily

incorporated by reference.  See In re Roberge, 181 B.R. 187 (Bankr.E.D.Va.1995) ("[t]he

question of what constitutes the property of a bankruptcy estate . .  . is ultimately a federal

question").  Section 541(a) defines the property of the estate as all legal an d equitable

interests of the debtor in  proper ty as of the commen cemen t of the ca se.  See 11 U.S .C. §
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541(a)(1).  In regard to unrecorded interests, such as the spouse's, Section 544(a) of the

Bankruptcy Code provides the trustee with special avoidance powers.  Specifically, the

trustee has the rights of a hypothetical bona fide purchaser, judicial lienholder, and creditor

holding an execution returned  unsatisf ied.  See 11 U.S.C . § 544(a)(1 )-(3).  To dete rmine

whether the trustee's strong-arm prevails over a spouse's equitable interest, a court must

consider state law to evaluate the spouse's interest as compared to that of a hypothetical bona

fide purchaser or judicial lienhold er.  See In re Roberge, 188 B.R . 366 (E.D .Va.1995 ) (state

law determines the vesting  of equitable distribution rights).

In Georgia, both bankruptcy courts and state courts have long recognized

that "Georgia law provides that a bona fide purchaser for value is protected against

outstanding equitable interests in land of which the purchaser has no notice."  In re

Briglevich, 147 B.R. 1015, 1021 (Bankr.N.D .Ga. 1992 ) (holding that former w ife's equitable

interest in property was superseded by strong-arm powers of trus tee); See Eavenson v.

Parker, 261 Ga. 607, 608, 409 S.E.2d 520, 521 (holding that bona fide purchaser's interest

was superior to husband's interest where no lis pendens notice was filed); Dime Sav. Bank

v. Sandy Spring Assoc., 261 Ga. 485, 487, 405 S.E.2d 491, 493 (1991).   I, there fore, hold

that under the law of the State of Georgia, absent a notice of lis pendens, if a final decree of

divorce has not been entered  at the time the bankruptcy petition  is filed then the  trustee's

strong-arm power prevails over the spouse's equitable distribution rights .  In the present



1  A l though in this instance the parties failed to file a notice of lis pendens, i t should be noted that the

substantial authority exists to support the proposition that the filing of a  lis pend ens n otice d efeats a  trustee's in terest.

See O . C .G . A. 23-1-18 "Pending action as notice; effect on purchaser;" O.C.G.A. 44-14-610 "Necessity of

recordation for op eration  of lis pe nden s as to re al prop erty;"  Vance v. Lomas Mortgage USA , Inc.,  263 Ga. 33, 426

S.E .2d 873 (holding that lis pendens provides constructive notice and binds third parties to the outcome of the

litigation); In re Fisher, 67 B .R. 66 6 (B ankr .D.C olo. 19 86); In re Perlow, 128 B.R . at 415 ; In re Gurs ,  27 B.R. 163

(B.A .P.9th  Cir.1983 );McCannon v. Marston, 679  F.2d 1 3 (3rd  Cir.19 82); see also  In re Gulino, 779 F.2d 546, 551

("[Section 544 (a)(3)] w as no t intend ed to p rovide  the trus tee im mun ity from con structive notice which state law

impu tes to ev eryon e by virtu e of rec orda tion or  som e othe r act").     
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case, the parties filed for bankruptcy before the state court issued a final decree of divorce.

Thus, the disputed proceeds will be treated as property of the estate.1

The recipient spouse is, however, no longer reduced to the status of a

general unsecured creditor as h eld in In re Briglevich, 147 B.R. at 1022.  In 1994, Congress,

recognizing the necessity of protecting a  former spouse's interest,  created a priority position

for payments  of allow ed claims for deb ts of a spouse.  See 11 U.S.C. § 507(a)(7).  This

provision favors a former spouse over the tax  and gene ral unsecured claiman ts although it

subordinates that claim to ce rtain administra tive claims and a few en umerated p riority

claims.  Although the final decree of divo rce was executed post-petition, the c laim of

Deb tor's  ex-wife in the amount of the value of ex-husband's half interest shall be considered

a pre-petition claim.  11 U.S.C. Section 101(5)(A) provides:

(5)  "claim" means--

(A)  right to payment, wheth er or not such right is
reduced to judgmen t, liquidated, un liquidated, legal,
equitable, sec ured, or unsecured; 
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In general, pre -petition deb ts should be  paid from p re-petition assets; post-pe tition debts

should be paid  from po st-petition assets .  See  11 U.S.C. § 502(b)(5).  Under G eorgia law,

a wife's claim to both (1) support and (2) equitable distribution arises on the date  of filing

for separa tion.  See Davenport v. Davenp ort, 243 Ga. 613, 618, 255 S.E.2d 695 (1979)

(holding that wife possesses a claim for support against husband's estate from the date of

separation even if husband d ies before an award of temporary alimony or issuance of divorce

decree); Segars, Admrx. v. Brooks, 248 Ga. 427, 428 ("equitable distribution claim arises

either after or contemporaneously with the filing of a claim for divorce").  In this case, the

claim of Debto r's ex-wife to h er former hu sband's intere st in the real esta te did not ve st until

the date of the final decree.  Since her interest was not perfected by a notice of lis pendens

the trustee is empowered to set aside the transfer, but her claim to the value of that interest

came into existence pre-petition on the filing of the petition for divorce.  To hold otherwise

and permit the trustee to both avoid a spouse's pre-peti tion claim in specific pre-petition

property and treat that claim as post-petition, yet allow the sale of the property and

disbursement of the proceeds to every creditor except the spouse  would be contrary to the

provisions of the Bankruptcy Cod e and to the deference  this Court owes the state dom estic

process.  I, therefore, ho ld that Pame la S. Mo retz is entitled to a pre-petition  priority claim

in an am ount eq uivalen t to her ex -husband's interest in the ir former  residence. 
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The final issue to be decided is what effect should this Court give to the

parties consent agreement, recognizing that the parties settled all issues in their divorce

action, that a decree was entered by the Superior Court and that it contemplated Bankruptcy

Court approval.  When considering issues concerning bankruptcy and domestic relation law,

the Eleven th Circuit Court of Ap peals has held that:

[A]limony, maintenance, or support are not standard
debtor/creditor situations, but involve important issues of
family law.  Traditionally, the federal courts have been
wary of becoming embroiled in f amily law m atters . . . .
The reasons for federal abstention in these cases are
apparent:  the strong state interest in domestic relations
matters, the compe tence of state  courts in settling  family
disputes, the possibility of inco mpatible federal and state
court decrees in cases of continuing judicial supervision,
and the problems o f congested  dockets  in federal courts .
. . .  the concerns unde rlying this abstention doctrine are
also present in  bankruptcy . . . . Nor was it the intent of the
new Bankruptcy Code to convert the b ankruptcy cou rts
into family or domestic  relations cou rts-courts that would
in turn, willy-nilly, modify divorce decrees of state courts
insofar as these courts had previously fixed that amount of
alimony  and child support obligations of debtors.
(citations omitted).

Carver v. Carver, 954 F .2d at 15 78-79 .  See also Matter of Robbins, 964 F.2d  342 (4th

Cir.1992) (bankruptcy courts should grant great deference to state courts in domestic

matters).  Bankruptcy courts are not c ourts of  domes tic relations.  See In re Fisher, 67 B.R.

at 669.  M oreover, the  determ ination of an ex-wife's  interest in marital property concerns
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the application a nd interpreta tion of state do mestic relations law and , therefore, sho uld not

be fixed by this Court.  See In re MacDonald, 755 F.2d 715 , 719 (9th Cir. 1985).

Nevertheless, federal law  determines w hat constitute s estate property and also regu lates its

distribution.  As such, at least when a case has been settled, and not ac tually litigated pre-

petition, this Court has a duty to rev iew the  terms of  the agre ement.  See In re Hohenberg

143 B.R. 480, 488 (holding that the court has the authority to condition relief from the stay

and to order that the parties obtain court approval regarding any consensual agreement

involving estate prope rty); see also In re Wh ite, 851 F.2d 170, 174 (No per se rule to lift the

stay established in  cases invo lving domestic relations when the bankrup tcy court suspec ts

collusion betw een the  spouse s).  

While  the standards for making  such an analysis are sparse, I hold the

following factors are to  be considered.  First, a court should decide whether the settlement

was made pre or post-petition.  Second, if pre-petition, is there evidence that would  make

the agreement subject to attack under 11  U.S.C. Section 548(a)?  Third, if post-petition, are

the substantive terms within the realm o f likely outcome that would be expected in a case

that was actually litigated?  When applying this analysis a court should keep in mind that

public policy favors the voluntary resolution of disputes and that federalism demands great

deference to state proceedings in domestic relations.

In this case, the parties settled their dispute pre-petition but the settlement
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was approved by the Supe rior Court post-petition.  In such a case I hold the standard to

apply is that governing post-petition settlements.  Th e order entered in In re Sorlucco, 68

B.R. 748 (Bankr.D.N.H. 1986), is persuasive.  In that instance, a trustee attacked the

transfers made by deb tor-husban d to wife in  conjunction with pending divorce proceeding

in state court.  Balancing the interests betw een bank ruptcy and state  domestic relation law,

the Sorlucco Court held  that:

[T]he standard in this context should be interpreted to
require only a "surface d etermination" by the bankru ptcy
court that the division of marital property between the
divorcing parties was within the range of likely
distribution that would be ordered by the state divorce
court if the property division had actually been litigated in
state court.

Id. at 753; see also Matter of Topgallant Lines Inc., Ch. 11 Case No. 89-41996, Adv. Proc.

No. 90-4202, slip. op. (Ban kr.S.D .Ga., June 1, 1994) (Da vis, J .) (ho lding tha t trus tee's

proposed settlement was within the "lowest point in the range of reasonableness").  In this

case, both Debtor and his ex-wife testified that the parties reached an agreement

approximately two mon ths prior to the filing of the bankruptcy petition at a time when

bankruptcy was not contemplated.  Although circumstances changed and Debtor was

required to file for bankruptcy protection, the substance of the initial agreement remained

unchanged.  The Superior Court of Cha tham Cou nty ultimately approved the agreement.

The terms are no t manifestly unreasonable, given the circumstances of the parties and the
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range of likely outcomes if the case had been litigated.   Accordin gly, the agreemen t is

approved in amount, although the C ode will govern  the timing of the ex-wife's distribution

of the value of her interest in the real estate, as held earlier in this opinion.

O R D E R

Pursuant to the foregoing Findings of Fact and Conclusions of Law ,  IT IS

THE ORDE R OF THIS CO URT that the p roceeds in dispute w hich were derived from the

sale of debtor's residence are property of the estate.

FURTHER ORD ERED  that the Debtor's settlement agreement incorporated

by the Superior Court of Chatham County's Decree of Divorce is approved although the

Bankruptcy Code shall govern the order and timing of the distribution  of the real esta te

proceeds pursuant to 11 U.S.C . Section  507(a) (7).  

FURTHER ORDERED  that Pamela S. Moretz is allowed a pre-petition

claim equal to the value of her husband's interest in their former residence to gether with any

accrued and unpaid pre-petition alimony and support payments.

                                                        

Lamar W . Davis, Jr.
United States Bankruptcy Judge
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Dated at S avannah , Georgia

This        day of June, 1996.


